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I Supply contracts

From project idea to implementation — preparatory stage
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BASICS — PRAG, EBRD & EIB

PRAG procedural provisions are by far more elaborated than EBRD & EIB rules — PRAG with
annexes provides complete procurement framework rather than just a rough guidance. Bear in
mind however that a breach of provisions will produce the same effect — termination/withdrawal of
funding.

EU is a demanding donor — even in case of withdrawal of funding, beneficiary might be still
expected to fulfil project purpose & objectives, this time using own funds.

Presence of EU goes beyond verification of transactional decisions — it is omnipresent (physical
presence in Serbia via EU Delegation + interaction with negotiation teams + managing robust
pre-accession reporting & monitoring system generating information from all EU funded project
activities).

Abundance of controls can be justified also from the point that EU provides non-refundable grants
rather than loans to beneficiary/partner country.
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BASICS - PRAG, EBRD & EIB
___PROVISION | PRAG____| ___EB | EBRD

FOUNDATION
PRINCIPLES

MANAGEMENT OBJECTIVE

ELIGIBILITY
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TFEU/EU Financial regulation

Equal treatment & non-
discrimination, competition,
sound financial management,
proportionality, transparency

Sound financial management

IPA specific rules (rule of origin &
nationality)

REPUBLIC OF SERBIA
MINISTRY OF EUROPEAN INTEGRATION

MINISTRY OF FINANCE
C i This Praject is funded

of EU Funded Projects

TFEU/EU procurement directives

Open international competition,
equal treatment & non-
discrimination, fairness,
transparency, economy,

efficiency

Bank’s fundamental task fulfilled,
services/works/goods obtained
at most advantageous cost.
Funds employed rationally as
possible.

Open (exceptions: international
sanctions & breach of ethical
conduct, third party provisions)

WTO/GPA

International competition,
efficiency, economy, fair & non-
discriminatory criteria, highest

transparency

Proper management — loans
used for intended purpose and in
efficient manner.

Open (exceptions: ineligible
pursuant to Enforcement policy
& procedures, conflict of
interest/unfair advantage,
convicted of intentional crime)



BASICS — PRAG, EBRD & EIB
__PROVISON __ | ___PRAG_____| __ __EB______| ____EBRD ___

a) Exclusion situation stipulated
under section 2.6.10.1.1 of
PRAG;

b) Conflict of interest/distortion of
competition
c) Previous involvement in
preparation of tender
documentation

EXCLUSION FROM THE
PROCEDURE/WITHDRAWING
FINANCING

Investigations,
“flagging”/imposing
administrative sanctions (“EDES”
panel)

EX-ANTE control of all
transactional decisions. EX-
POST controls.

PREROGATIVES

DESCRIPTION OF CONTROLS

NB: ex-ante approval does not

preclude withdrawal of funds if

an error/irregularity is observed
ex-post.

Most economically
advantageous tender or lowest

price

AWARD CRITERIA
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Conflict of interest, prohibited
conduct

Not specified

Prior review of international
tenders. Ex-post of control in
case of other tenders. “No
objection” to transactional
decisions, assessment of the
project and technical &
organisational capacity of
“promotor”.

Economically most
advantageous tender or lowest

price

interest/unfair advantage,
subject of enforcement policy &
procedures, convicted of
intentional crime)

Sanctioning prohibited practices

No objection
NB: no objection does not
preclude bank to withdraw funds
if an error/irregularity is observed
ex-post — e.g. so called
“misprocurement”.

Economically most
advantageous tender



SPECIFIC PROVISIONS
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Contracting Authority’s
responsible. Available to

candidate, applicant tenderer.

Ordinary actions.

PRAG section 2.5.5 Other
essential points

* Requesting information only

once
* Non-retroactivity
* Record keeping
* Co-financing
* Avoiding double funding
* Cross-cutting issues
* Availability of funds
« E—post publication of
beneficiaries

IPA specific origin/nationality
provisions.
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BASICS — PRAG, EBRD & EIB
__PROVISION _ | ___PRAG_____| ____EB | ___EBRD

LEGAL REMEDY

Promoter’s responsibility.
Available to any person or entity
having or having had interest in

obtaining contract.

Application of main mechanisms
of EU procurement directive

Application of double-envelope
system in case of all international
procedures

Participants in procurement
process are entitled to a
debriefing (i.e. right to be heard).
Complainants may address either
Bank or Client.

Application of procurement laws,
regulations and procedures in
countries of operations, possible
periodical review (alignment with
best international practice).

Contract administration provisions

— contract modifications also
require “no objection”
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BASICS — PRAG, EBRD & EIB

CONCLUSIVE REMARKS
* In most cases, IFIs accept PRAG as best international procurement practice

« due to above highlighted differences between eligibility rules (EIB vs EBRD vs IPA/PRAG) as
well as specific PRAG provisions related to direct/indirect management system, PRAG model
requires adjustments (e.g. rule of origin, different control set-up, legal remedies etc.)

« Alternative is application of national public procurement law (PPL), which however triggers a
need for prior assessment of compliance of PPL and corresponding practice with EU
procurement directives/best international practice; applying national PPL also means
accepting inherent risks)

« Frequent scenario - joint co-financing of infrastructural projects through EBRD/EIB & IPA funds
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PREPARATORY STAGE

During pre-accession stage, PRAG will in most cases represent "golden standard” even in case
(co)financing by EIB or EBRD.

PRAG, section 2.8. Terms of reference and technical specifications & section 4. Supply contracts
Section 2.8

« ....technical specifications are included in the tender dossier and will become an annex to
the resulting contract
°« ... must be clear and non-discriminatory, and proportionate to the objective and/or the

budget for the project
« Make the technical specifications clear and concise
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PREPARATORY STAGE

Section 4.3.2 Drafting and content of the tender dossier; lots - supplies; technical specifications -
supplies; tender dossier - supplies; financial guarantee-supplies; pre-financing - supplies
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Tender documents must be carefully drafted to ensure that both the contract and the
procurement procedure are carried out correctly

Technical specifications must afford equal access for candidates and tenderers and not
have the effect of creating unjustified obstacles to competitive tendering.

They specify what is required of a product, service or material or work to achieve the
purpose for which they are intended
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PREPARATORY STAGE
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Given the technical complexity of many supply contracts, the preparation of the tender dossier
- particularly the technical specifications - may require the assistance of one or more external
technical specialists. Each such specialist must sign a declaration of objectivity and
confidentiality

The technical specifications state - where applicable, lot by lot - the exact nature and
performance characteristics of the supplies. Where applicable, they also specify conditions
for delivery and installation, training and after-sales service.

It is essential that the performance characteristics suit the intended purpose
Consider site visits & clarification meetings

minimum quality standards, defined by the technical specifications, will enable the
evaluation committee to determine which tenders are technically compliant. In that sense, they
must be precise
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PREPARATORY STAGE

Unless warranted by the nature of the contract, technical specifications referring to or
describing products of a given brand or origin and thereby favouring or excluding certain
products are prohibited. However, where products cannot be described in a sufficiently clear or
Intelligible manner, they may be named as long as they are followed by the words 'or equivalent..

Deciding about the scope - Ancillary services

All related services which the contractor is required to implement in a supply contract in addition
to deliver the goods procured. Where they are necessary they are specified in the contract and
may include for example services such as unloading, installation, testing, commissioning,
provision of expertise, supervision, maintenance, repair, training and other such obligations
connected with the goods to be provided under the contract (SUP).

PRAG recognizes 3 scenarios: (a) no ancillary services (b) including ancillary services and (c)
iIncluding particularly significant services.
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PREPARATORY STAGE

But what are ancillary service in real terms?

Manufacturing Manufacturing of the product.

Delivery Delivery of the product to defined place of delivery in accordance with applicable
Incoterms clause.

Unloading Unloading products at the place of delivery.

Siting Siting of the goods.

Installation Installation of delivered goods.

Commissioning Process of assuring that all systems and components are designed, installed,
tested, operated, and maintained according to the operational requirements.

Testing Testing of delivered goods and systems.

Training Training for end-users targeting issues such as handling, safety features,

maintenance etc.
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PREPARATORY STAGE

But what are ancillary service in real terms?

" sewico | Desorpton

Warranty services The warranty of the Contractor that the supplies are new, unused, without defects,
of the most recent models and incorporate all recent improvements in design and
materials.

Commercial warranty ~ The warranty the manufacturer provides for a defined period that the supply will be

services free from structural defects due to substandard material or workmanship, under
conditions of normal commercial use and service.

Maintenance It may cover services such as adjusting, cleaning, upgrading, Inspecting,
preserving, servicing, patching, stand-by operations eftc.

Spare parts Assuring access to the spare parts for a defined period.

Technical support Range of services aimed at removing any specific problems which occur during
normal use of goods.

Upgrade/update e.g. update of firmware in case of equipment and/or software updates.
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PREPARATORY STAGE

MANAGING DEROGATIONS/EXCEPTIONS

Any request for derogation or exception to the rule must be well justified/substantiated in order to
avoid prolonging what is in reality demanding and long-lasting procedure (decision mostly made
iIn HQ rather than EUD). Dud to uncertainty of the outcome and significant time consumption, it is
strongly recommended to consider alternatives (e.g. reducing the scope, funding affected goods
from own resources etc.)

Typical requests for derogation are: (a) derogation from rule of origin and (b) derogation from
competition and (c ) request for authorisation of using brand names/products in specifications.

Exceptions may involve non-standard additions to Special conditions or less common, General
conditions of the contract.

General derogation — one derogation that can be applied in all analogues cases (not very
common due to exceptional, case by case decision making).
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PREPARATORY STAGE

MARKET STUDY WITH JUSTIFICAITON
« mandatory whenever using IPA funding

 EIB & EBRD - effective means of substantiating compliance with goal of assuring value for
money and other principles (e.g. international competition, efficiency and economy)

Objective of the market study in the context of supply contracts:

 to reassure contracting authority about (1) existence of sound market (international)
competition (2) sufficiency of earmarked budget for required supplies (with or without ancillary
services) and (3) availability of goods with appropriate origin (NB: not applicable in case of co-
financing by EIB & EBRD where rule of origin is non-applicable or is derogated by means of
formal Agreement setting applicable implementation provisions).
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TENDER DOSSIER PREPARATION — BEST
PRACTICE & TYPICAL ERRORS

Complaints & requests for tender dossier clarification

« After obtaining ex-ante approval of tender dossier (IPA under indirect management) and ,no
objection” (EIB & EBRD), tender dossier is published in a manner assuring widest possible
visibility

« NOTE: in practice, in case of joint co-financing (IPA + EIB/EBRD), both “no objection” and “ex-

ante approval” are required before publicising/lunching tender procedure — absence of formal
consent from any of side involved may result in withdrawal of funding

* Minimum standards for publication from all sides must be observed, publication must be
executed in parallel

« minimum standards in case international open tenders: OJEU (EIB, EBRD and IPA) +

EuropeAid (IPA) + local (IPA, as agreed EIB & EBRD) + Bank web (EIB, EBRD and IPA joint
co-financing)
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TENDER DOSSIER PREPARATION — BEST
PRACTICE & TYPICAL ERRORS

PRAG represents best practice in terms of minimum deadlines for submission of tenders (60
days) as it exceeds minimum standards of EIB & EBRD (EBRD, international open: minimum 40
days; EIB — EU procurement directive, min. 35 days + possible shortening in line with Directive).

Typical errors — most of the time left to tenderers runs through holidays season; in case of
publication of corrigenda, extension of the deadline submission was not granted or was extended
without due consideration of complexity of introduced changes.

Tip: be on the safe side, go with time extensions exceeding minimum standards, in case of
deadlines mostly running through holidays season, opt for allowing even more days for
preparation of tenders/bids. Don’t forget, overall objective is to get value for money, which is best
obtained by allowing drawing more competitors. Problem is that most of contracting authorities
become aware of delays and time imperatives only at this stage and are trying to catch-up on
expense of time needed for preparation of good quality proposals.

Consequences: complaints, poor competition, unsuccessful procedures
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TENDER DOSSIER PREPARATION — BEST
PRACTICE & TYPICAL ERRORS

Complaints

PRAG, EIB & EBRD rules envisage “right to be heard” , including right to formally submit a
complaint.

Complaints are not necessarily a bad news — contradictory interest of tenders actually helps
contracting authority to keep in check compliance of technical specifications and other
requirements with principles of equal treatment/non-discrimination, competition and
proportionality.

Commonly, complaints under IPA environment are handled by contracting authority, unless
otherwise agreed (EIB & EBRD — may require that they are handled by independent review body
In accordance with PPL)

Tip: as much as possible stick to PRAG provisions entrusting CA with review, involving national

independent review bodies in the context not being familiar to them (PRAG/IPA/FIDIC specific

rules) may cause significant delays.
\ EU PPF i S
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TENDER DOSSIER PREPARATION — BEST
PRACTICE & TYPICAL ERRORS

Bear in mind that some requests for clarification may be considered as “complaints in
disguise”, meaning if left duly attended, they will backfire as serious complaint following
notification of award (note: unlike in case of PPL, complaints related to tender documentation
may be submitted at any stage of procurement procedure, including after contract award). Typical
examples of such complaints are requests for modification of tender documentation.

PRAG standards for publication of answers in case of international open procedures are more
stringent than any comparable rules, implying that answers must be published at least 11 days
before the deadline for submission of tenders.

Tip: ensure availability of technical expertise at the stage of preparation of answers. Typical error
IS to pile up questions until very last moment and then to frenetically start drafting answers.
Answers should be drafted in consecutive and rapid manner — as soon as question is received. In
some cases, tenderers are intendedly submitting large quantity of practically identical questions
at the very last day for submission of questions, in order to provoke extension of the deadline for
submission of tenders.
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TENDER DOSSIER PREPARATION — BEST
PRACTICE & TYPICAL ERRORS

Tip: In case of complex issues revealed, requiring additional time for assessment of
situation/drafting an answer, best practice is to allow yourself additional time by extending
deadline for submission of tenders. Typical mistake is to wait until very last moment, only to learn
that it is to late to publish corrigendum — consequence is cancelation of tender
procedure/irregularity.

Preparation of tender dossier - final remarks & recommendations

Whenever possible, use functional descriptions rather than technical parameters when describing
items in technical specifications. Such approach which relies on describing what particular item
should do is by far more risk/ free that setting firm technical parameters. Specifications described
In functional manner are harder to challenge, keep market open for different solutions and in
general, they make tender evaluation easier, while reducing risk of unsuccessful procedure.
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COMPLAINTS & REQUESTS FOR TENDER
DOSSIER CLARIFICATION

Don’t take anything for granted, question everything. Technical specifications developed by
Internal/external experts may still contain deficiencies (e.g. not being fit for purpose or breaching
some of fundamental procurement principles). Regardless of complexity of an item,
corresponding specification must always be drafted in clear and concise manner. Bear in mind
that most of people involved in control cycle are not genuine specialist in specific field however
they should still be able to understand what was requested as well as what was considered
acceptable/not acceptable during tender evaluation.

Tender evaluation & contracting (time frame for completion, specific stages, contract
beneficiary’s role)

According to PRAG, expected duration of the international open procedure from publication of
prior information notice until contract award notice is 8 months. In practice, mentioned forecast
can be multiplied by 3. Crucial is to invest significant resources in preparatory stage (market
analysis and drafting specifications). Only then you can get close to estimation above.
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TENDER EVALUATION & CONTRACTING

Tender Notification of
' ‘ e ‘ AR ‘ Tender ‘ o ‘ Contract
Planning documentation Publication il the results & . :
- L preparation l—» - L» evaluation Contracting L& implementation

EU PPF MINISTRY OF EUROPEAN INTEGRATION
3 ppfrs | europars | meigovrs | cfcugovrs

EU PROJECT PREPARATION FACILITY ) MINSTIY OEPIBANCE oS
Serbia’s perspective for sustainable growth of EU Funded Projects by!;:Eu p:.nﬁ..




TENDER EVALUATION & CONTRACTING

Tenders are mostly opened at public opening sessions. When it comes to PRAG, don't take
“public” literally - only tenderer’s representative may attend.

Formal & administrative compliance (responsible: non-voting members) may be checked in
parallel with technical compliance (responsible: voting members). Eventual clarifications and
financial evaluation require joint efforts.

EIB specific — application of double envelope system implying that financial envelopes are open
only in case of formally, administratively and technically compliant tenders.

Financial offers exceeding maximum budget — EIB & EBRD are less strict than PRAG, contracts
can be awarded if additional funding is available and if contracting authority can demonstrate
value for money.
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TENDER EVALUATION & CONTRACTING

Advantage of using PRAG model & corresponding procedural rules — having entire contract
structure and key elements present in Tender dossier and winning tender/bid.
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EU PROJECT PREPARATION FACILITY PROJECT

All documents, information, materials and pictures from this
EU PPF training are available for download in the download section of our site

WWW.PP f.rs
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http://www.ppf.rs/
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Questions and assistance

Borislav Bogunovic
Trainer, EU PPF | PPF6/EuropeAid/135637/IH/SER/RS
+381 11 4040721

info@ppf.rs
WWW. ppf.rs

Thank you for your attention!
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